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1. Background 
This matter was brought to the Parish Council’s attention when two local residents of South Green 
raised with a parish councillor concern over recent changes to a gate and signage on the passageway. 
Prior to its meeting on 21 March 2019, the Parish Clerk had inspected Durham County Council’s 
Definitive Public Rights of Way map, and also spoken with a Public Rights of Way officer. The Clerk 
informed councillors that the path in question does not appear on this map. 
At the Parish Council meeting held on 21 March 2019 three local residents used the Public 
Participation agenda item to express their concern that ‘the right of way is being taken away’, with a ‘no 
access, private’ notice on the gate. One resident confirmed that his property deeds included a right of 
access to the south to the back fields. Councillors, as well as members of the public, were surprised to 
learn that the path does not appear on the Definitive Public Rights of Way map as either an adopted 
highway or a public footpath. 
The resolution of the Parish Council at its meeting on 21 March 2019 was that it should not conduct 
Land Registry searches as ownership of the land was not a determining factor in disputing whether a 
right of way exists; the Parish Council should be concerned about assets and paths which have been 
used for many years by many people; Cllr Humphries will clarify the process required to establish that a 
right of way has been in existence for over 20 years, a process that is likely to require the production of 
much evidence. 
On 27 March 2019 a letter was received from the owner of Nºs 15 and 17 South Green, raising the 
following points: 

• That the discussion at the Parish Council meeting was not consistent with the agenda item 
description 

• That invitations were not issued to landowners concerned and to neighbours  

• That the gate was erected in 2001 and the ‘no access, private’ sign added in 2018 
• That neighbours with private access rights should have understood that they have these rights 

because there isn’t a public right of way 

• All private access rights have been acknowledged and respected 
• That if an application is made to recognise/designate the pathway as a public right of way, then 

the owner of Nºs 15 and 17 South Green will oppose this 
• That a sign added during the Foot and Mouth crisis in 2001 was erected by the field’s owner, 

not Durham County Council. 

• That they are willing to work with the Parish Council to resolve this issue. 
The letter was circulated in full to all parish councillors. 

 

2. Issue 1: what exactly is the problem? 
The Parish Council was approached for help and made initial enquiries and listened to local residents 
in good faith. No decisions have been made by the Council other than to look more closely into matters 
raised. 
Greater clarity is required, and it appears from correspondence that many local residents are willing to 
work with the Parish Council to obtain this clarity.  
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3. Issue 2: the procedure for modifying the definitive Public Rights of Way map 

The note prepared by Cllr Humphries, on the procedure for modifying the definitive Public Rights of 
Way map, is at Appendix 1.  As is clear from the note, the whole things is entirely dependent on the 
strength of evidence, either documentary or of public use. Other than an observation that the map from 
an early minute book seems to refer to a ‘public passage’ in this location, no work has been done on 
either of these issues.  
As far as evidence of public use is concerned, this must be by the public at large and not by people 
using the path in exercise of some other rights. In other words, none of the residents who enjoy private 
access rights would be able to provide evidence of the public use. 

 

Recommendations 
1. Councillors seek clarity on the issue from local residents regarding private access rights. 
2. Councillors decide whether to initiate any action with regard to seeking a modification of the 

definitive Public Rights of Way map, following evidence being provided that the said pathway is a 
public footpath. 
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Appendix 1: Note on procedure for establishing the existence of a public footpath 
1. Under the Wildlife and Countryside Act 1981 rights of way not included on the Definitive Map can 

be included through an application for a definitive map modification order (DMMO). 
2. Any person can apply for a DMMO, asserting that a right of way exists, on the basis of user 

evidence, or documentary evidence, or both. 
3. In an application making use of user evidence, S.31 of the Highways Act 1980 requires that 

evidence of all of the following must be supplied: 
• A period of 20 years' uninterrupted use by the public - counted backwards from the date the 

public's use was called into question (e.g. from the existence of a gate, or notice.) 
• The use must be 'as of right', i.e. without secrecy, force, or the express permission of the 

landowner.  It is not necessary for the public to have believed they were using a public right, or 
for the landowner to be aware that public use was taking place, provided he could be aware of 
it being used if he looked, i.e. it wasn't being used 'by stealth' or secretly. 

• Use must be made by the public at large - not just certain tenants etc. 

• Use must follow a clear linear route 
4. In an application using documentary evidence, a combination of old documents can show that 

a public right exists.  Once public highway (footpath , bridleway or road) is established, it can 
only be extinguished by a prescribed legal process even if it is no longer visible on the ground, 
hence the maxim: "once a highway, always a highway".   

5. Documents like old maps, estate and parish records can prove that a right of way came into 
existence at some time in the past.  Different types of document carry different weight and they 
can be open to different interpretations, so if there has been recent public use of the footpath, 
the advice is to use both types of evidence. 

6. The procedure for making an application is included in Schedule 14 to the 1981 Act and is as 
follows :  

• The application to the County Council is made in a prescribed form.  (See below for a 
specimen.)  It must be accompanied by a map of 1:25,000 or larger scale showing the physical 
line of the path and by copies of any supporting documentary evidence. 

• The applicant must notify every owner and occupier of land affected that the application has 
been made using the form of notice prescribed by regulations and must provide, with the 
application, a certificate that the notice or notices have been served.  
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7. The sort of user evidence to be included with the application is shown in the following standard 

form produced by the Ramblers' Association. 
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RIGHT OF WAY EVIDENCE FORM 
Please complete one form per person per path 
 Name 
 Address                                                                     Date of birth 
  
 Route of way: 
 From (Grid reference) 
 To (Grid reference) 
1. Have you used the above way? 
 If so: 
 (a) During which years? 
 (b) Where were you going to and from? 
 (c) For what purpose? 
 (d) How many times a year? 
 (e) By what means (eg on foot, on horseback)? 
2.  Has the way always run over the same route? If not, give details and dates of any  changes. 
3.  Have there to your knowledge ever been any stiles or gates on the way? If so, state (with  details 

of location) where the stiles or gates stood. 
4.  If you were working for any owner or occupier of land crossed by the way at the time when you 

used it, or were then a tenant of any such owner, give particulars and dates. If not, write ’No…. 

5.  If so, did you ever receive any instructions from him as to the use of the way by the public? If so, 
what were they? 

6.  Have you ever been stopped or turned back when using this way, or do you know, or have 
 you heard of anyone else having been stopped or turned back? If so, state when the 
interruption took place and give particulars. 

7.  Were you ever told by any owner or tenant of the land crossed by the way, or by anyone  in their 
employment, that the way was not public? If so, state when and give particulars and dates. 

8.  Have you ever known any locked gates or other obstruction to the way? If so, state when and 
give particulars. 

9.  Have you ever seen notices such as ’Private…, ’No Road…, ’No Thoroughfare… or  ’Trespassers 
will be Prosecuted… on the route? If so, what did the notices say? 

10.  Have you ever asked permission to use the way? 
11.  Please give any other information that you think is relevant overleaf. 
 
I hereby certify that to the best of my knowledge and belief the facts that I have stated are true. 
I am/am not willing to attend a hearing, public inquiry or court to give evidence on this  matter, if this 
should prove to be necessary. 
 
 Signature                                                                                     Date 
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8. The following flow chart shows the procedure for deciding the application once it is submitted. 

 
RJH     24 iii 2019 


